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CAUSE NO, 2 8 9
THE CITY OF LEWSIVILLE, § IN THE DISTRICTCQOUBi Of‘:;)'fff% 6{
Plaintiff, § Ei}’ oo 2 G
v. § o m wgd
(},i:}
& TRAVIS COUN%, T%AS ﬁ“'
TEXAS COMMISSION ON & , gg t‘22
ENVIRONMENTAL QUALITY, §
Defendant. § JUDICIAL DISTRICT

PLAINTIFF’S ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, CITY OF LEWISVILLE, (“Plaintiff” or “Lewisville™), and files this its
Original Petition against the Texas Commission on FEnvirommental Quality, hereinafter
(“Commission” or “TCEQ”), and for cause of action would respectfully show the Court as
follows:

L. JUDICIAL REVIEW

The City of Lewisville, has been affected by a decision and act by the Executive Director
of the Texas Commission on Environmental Quality, and files this petition for review under
Texas Water Code § 5.351 to set aside the act of the Commission.

II. DISCOVERY CONTROL PLAN

This case is an appeal of an action of an administrative agency that occurred outside of
the contested case process of Chapter 2001, TEX. Gov’T CopE. The case, therefore, should be
controlled by a Level 3 order, and Lewisville may need to conduct discovery pursuant to the

Texas Rules of Civil Procedure. TEX. R. Civ. P. 190.4.
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II. VENUE
Venue properly exists in Travis County, Texas pursuant to TEXAS WATER CODE § 5.354
and TExas HEALTH & SAFETY CODE § 361.321.

IV. BACKGROUND

This lawsuit arises out of a decision by the Executive Director to approve the application
for a modification submitted by City of Farmers Branch for Camglot Landfill MSW Permit No.,
1312A to revise the facility’s landfill cell dewatering plan and to update the facility’s closure and
post-closure care cost estimates, The site is located within the city limits of the City of
Lewisville, Denton County, Texas, and directly affects the City of Lewisville. This lawsuit
alleges and challenges that it is arbitrary and capricious for the Executive Director of the Texas
Commission on Environmental Quality to approve this modification application.

V. PROCEDURAL BACKGROUND

The original application for this permit modification was submitted to the TCEQ October
13, 2014, Plaintiff submitted written comments March 12, 2015, opposing the issuance of the
application. On April 24, 2015 the Executive Director of the Texas Commission on
Environmental Quality issued his letter/notice that the Application had been approved cffectivé
April 15, 2015.

In accordance with 30 T.A.C. § 50.139 the City of Lewisville filed a Motion to Overturn
requesting the Commission to review and overturn the Executive Director’s decision. This
Motion to Overturn, was filed with the Chief Clerk of the TCEQ on May 15, 2015.

On June 8, 20135, the Commission’s deadline to act on Lewisville’s Motion to Overtum
passed without further action by the Commission. Pursuant to 30 T.A.C. § 50.135(),

Lewisville’s Motion to Overturn was “overruled by operation of law” due to the Commission’s
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inaction as of June 8, 2015.! Because Lewisville’s Motion to Overturn was denied by operation
of law pursuant to 30 T.A.C. § 50.139(f), a motion for rehearing is not required as a prerequisite
for appeal to the district court, 30 T.A.C. § 50.139(g). |

Lewisville has exhausted all its administrative remedies and is entitled to judicial review
of the Executive Director’s final approval of the Permit Modification. TEXAS WATER CODE §
5.351(b); TEX. Gov’T CODE § 2001.176(a).”

VI, PARTIES

The City of Lewisville, Plaintiff, is asking for judicial review of the TCEQ decision to
approve this permit modification for Camelot Landfill. Camelot Landfill is an existing Type I
Municipal Solid Waste Disposal facility, and is located at 580 Huffines Boulevard, City of
Lewisville, Denton County, Texas 75056. In other words, the Camelot Landfill is located within
the city limits of the City of Lewisville, Plaintiff. The City of Lewisville is an affected person by
this decision of the TCEQ.

The Texas Commission on Environmental Quality, Defendant, is an agency of the State
of Texas. Service on the Commission may be accomplished by delivering a copy of this
instrument to Richard A. Hyde, P.E., Executive Director of the TCEQ at 12100 Park 35 Circle,

Austin, Texas 78753,

"In a letter dated June 10, 2015, the Commission confirmed that Lewisville’s Motion to Gverturn was overruled by
operation of law on June 8, 20135.

2 From an abundance of caution, Lewisville filed an original appeal and petition on May 15, 2015 in order to comply
with the 30-day deadline pursuant to TEXAS WATER CODE § 5.351 for appealing the Executive Director’s final
approval of the Permit Modification effective April 15, 2015, That appeal is docketed as Cause No. D-1-GN-15-
001892, Lewisville files this origina! petition out of an abundance of caution to comply with the deadline pursuant
to TEX. GOV'T CODE § 2001.176 for appealing the Executive Director’s final approval of the Permit Modification
within 30 days of the denial by operation of law of Lewisville’s Motion to Overturn. For judicial efficiency,
Lewisville will move to consolidate its two appeals of the Executive Director’s final approval of the Permit
Modification at a later date,
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Vil. COMMISSION ACTION ARBITRARY AND CAPRICIOUS

The ED of the TCEQ was arbitrary and capricious in its approval of this application. In
accordance with 30 T.A.C. § 305.70(d), “permit and registration modifications apply to minor
changes to an MSW facility or its operation that do not substantially alter the permit or
registration conditions and do not reduce the capability of the facility to protect human health
and the environment.” This proposed modification has the potential to reduce the capability of
the facility to protect human health and the environment in violation of the rules, by eliminating
an opportunity to study potential problems within the current landfill that may impact human
health and the environment. Furthermore, proceeding with this modification could have serious
impacts on the pending permit amendment application. In the following paragraphs, we discuss
several of the issues.

1. TCEQ Response to Comments

The TCEQ has provided responses to the comments submitted on March 12, 2015, on
behalf of the City of Lewisville, Lewisville’s comments addressed the permit modification
submitted by the City of Farmers Branch to revise the facility’s landfill cell dewatering plan and
to update the facility’s closure and post-closure care estimates, In response to the City of
Lewisville’s comment that the cell dewatering system should be processed with the pending
major amendment, the TCEQ responded that the cell dewatering system is eligible to be
processed as a modification because the praposed activity should not substantially alter the
permit conditions or reduce the capability of the facility to protect human health and
environment in accordance with 30 T.A.C. § 305.70(d). Quite the contrary; the basis for the
modification is the newly disclosed phenomena of excavation heaving and related, but not

investigated, seeps, deep into the Eagle Ford shale. This means that the Eagle Ford, once thought
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to be impermeable here, has features that make it permeable, and granting the modification

would pose a threat to human health and the environment by effectively concealing this problem.
Covering this new problem without fully investigating its lateral extent, depth and effective
permeability, as well as related problems is a reduction in environmental protection. Therefore
this comment does not respond to the issue raised by the City of Lewisville that this portion of
the landfill may offer geologic clues as to the current status of older section of the landfill that
will be covered Qertically in the expansion and the opportunity for remediation lost. This is a
significant issue tegarding the behavior of the Eagle Ford that may require a further
measurement and study not a mere paragraph with no data.

In response to the City of Lewisville comment that there is no need to hurry this
modification decision, the ED answers that “expediency is not an element that is required to be
considered when determining a requested change is eligible to processed as a modification.”
But, a hearing on the permif amendment is imminent, there is no urgency to the minor
modification request, and the issue of Eagle Ford character in this part of the landfill, and
perhaps the entire landfill, is critical. Again this response does not answer the issue that certain
pieces of information may be covered up by the proposed cell dewatering system which should
be processed or should be studied during the major amendment process.

In response to comment number three which is that the geologic information could be lost
regarding Eagle Ford formation that might affect TCEQ’s decision on the major amendment
application, the ED “relies on representations made in an application that are signed and sealed

EL]

by a licensed professional engineer.” Further information and scrutiny would only add to the
safety of the landfill, and should not be brushed aside by arguing that the proposed revision to

the cell dewatering system should not substantially alter the permit conditions or reduce the
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capability of the facility to protect human health and the environment. Lewisville is deeply
concerned about the underlying problem described by observations in the modification
application preamble paragraphs,

As noted, the City of LeWisvillf_: has major concerns with the closure and post-closure
costs aspects. The issue of seeps in the old landfill is a fundamental problem that must be
addressed comprehensively. If in fact the seeps require further remediation, the costs could be
significantly higher than that which has been estimated in this modification application.

2. Issues Regarding Modification Application 1312A

A. Excavation Heaving ?

[n addition to this modification aﬁpiication, there is also an application pending for a
permit amendment for this landfill (1312B). The pending amendment application vertical
expansion is proposed to occur over the area where the present modification is proposed. The
dewatering modification is to address and to allow a quick fix of a problem with excavation
heaving in the Eagle Ford shale. That is, excavation into the Eagle Ford has resulted in heaving,
cracks, fissures, and seeps that require detailed investigation. The problem with this approach is
that this portion of the landfill, may offer geologic clues as to the current status of older sections
of the landfill that will be covered vertically in the expansion. In other words the problem that
has led to this request for a modification may be important as to whether the request for the
amendment application should be granted or not. This new information about the behavior of the
Fagle Ford raises a number of issues about important components of the amendment application
that require measurement and study, not a single paragraph outlining the problem. Potential
geologic evidence regarding the expansion should not be covered up with a modification that

doesn’t seek substantial information. This landfill modification activity should cease pending a
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full evidentiary hearing on the safety of the continued expansion of the landfill, given this breach
in the Eagle Ford shale which has heretofore been considered impermeable. Based on this
information in the modification, the Eagle Ford is clearly not impermeable, a fact with all its
implications that will be important in the weighing of the merits of the expansion.
B. Closure and Post Closure Costs
As noted, Lewisvilie also has major concerns about closure and post closure costs aspects
associated with thé modification. The issue of seeps in the old landfill and the source of the
continued and expanding plume(s) of contamination emanating from the old landfill must be
addressed comprehensively rather than in a modification. The costs of closure and post closure
may be inaccurate based on the more thorough and searching information available in the
contested case hearing for the permit amendment.
VIII. RELIEF
In conclusion, Plaintiff contends the decision of the Executive Director of the TCEQ to
approve the modification application is fatally flawed and is arbitrary and capricious and not in
accordance with the TCEQ rules for the reasons set forth herein.
Neither the facts nor the law support the final approval of the Permit Modification. The
EI>s final approval of the Permit Modification was invalid, arbitrary, and/or unreasonable.
Lewisville’s substantial rights have been prejudiced because the administrative findings,
inferences, conclusions, or decisions are:
« in violation of a constitutional or statutory provision;
s in excess of the ED’s and/or TCEQ’s statutory authority;
e made through unlawful procedure;

o affected by other error of law;
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not reascnably supported by substantial evidence considering the reliable and
probative evidence in the record as a whole; and/or

arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

WHEREFORE, PREMISES CONSIDERED, Plaintiff requests that the Executive

Director of the Commission be cited and required to appear herein, that a hearing be held, and

that on final hearing hereof, Plaintiff has judgment of the Court as follows:

L.

Reversing the decision of the Executive Director and remanding the matter back
to the Commission for further proceedings; and

All other relief to which Plaintiff may be entitled.

Respectfully submitted,

BLACKBURN & CARTER, P.C.

by: _ /s/ James B. Blackburn, Jr.
James B. Blackbum, Jr.
TBN 02388500
Mary W. Carter
TBN 03926300
4709 Austin Street
Houston, Texas 77004
713/524-1012 (Tel.)
713/524-5165 (Fax)
Email: jbblaw@blackburncarter.com
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CERTIFICATE OF SERVICE

On this 17" day of June, 2015, the undersigned hereby certifies that a true and correct
copy of the foregoing instrument was served on all attorneys/parties of record as indicated

below.

FOR THE EXECUTIVE DIRECTOR:
Brian Christian, Director

Texas Commission on Environmental Quality
Small Business and Environmental Assistance
Public Education Program, MC-108

P. O. Box 13087

Austin, Texas 78711-3087

Via Facsimile & U.S. First Class Mail

Guy Henry, Senior Staff Attomey

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P, O. Box 13087

Austin, Texas 78711-3087

Via Facsimile & U.S. First Class Mail

Dwight C. Russell, P.E., Technical Staff
Texas Commission on Environmental Quality
Water Quality Division, MC-124

P. O. Box 13087

Austin, Texas 78711-3087

Via Facsimile & U.S. First Class Mail

FOR THE APPLICANT:

Gary D. Greer, City Manager

City of Farmers Branch

13000 William Dodson Parkway
Farmers Branch, Texas 75234

Via Facsimile & U.S. First Ciass Mail

Nevzat Turan, P.E.

Weaver Boos Consultants, LLC-Southwest
6420 Southwest Boulevard, Ste 206

Fort Worth, Texas 76109

Via Facsimile & U.S. First Class Mail

I8! James B. Blackburn, Jr.
James B. Blackburn, Jr.

FOR PUBLIC INTEREST COUNSEL:
Vic McWherter, Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P. O. Box 13087

Austin, Texas 78711-3087

Via Facsimile & U.S. First Class Mail

FOR THE CHIEF CLERK:

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental Quatity
Office of Chief Clerk, MC-105

P. O. Box 13087

Austin, Texas 78711-3087

Via Facsimile & U.S. First Class Mail

INTERESTED PERSONS:
Via U8, First Class Mail:

Celina Romero

Bill Johnson

Duggins Wren Mann & Romero LLP
P. 0. Box 1149

Austin, Texas 78767-1149

Leonard Martin, City Manager
City of Carrollton
P. O. Box 110535
Carroliton, Texas 75011-0535

Jack Powers
1617 McGreg Lin
Carroliton, Texas 75010-3239

John and Julie Wehlage
4328 Fairway Dr.
Carrollton, Texas 75010-3232

John and Julie Wehlage
Landfill Relations Consuliants
1111 $ Main St., Apt 2210
Carrollton, Texas 75006-6247

Julia Wehlage, Chairman
Indiancreck Homeowners Assoc
1689 Bandera D,

Carrollton, Texas 75010-3222
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SevLep Clty of Lewisville v. Texas Commission on Environmental Quality

A civil case information sheel must be completed and submitted when an original petition or application is filed to initiate & new civil, family law, probate, or mental
health case or when a post-judginent petision for modification or motion for enforcement is filed in a family law case. The information should be the best available at
the time of filing. This sheet, approved by the Texas Judicial Council, is intended to collect information that will be used for statistical purposes only. Tt neither replaces
nor supplements the filings or service of pleading or other documents as required by law of rule. The sheet does not constitute a discovery request, respanse, or
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CONFIDENTIAL: THIS MESSAGE 1S INTENDED FOR THE USE OF THE TNDIVIDUAL OR ENTITY TO WHICH IT I*S‘ADDRE%ED.
THIS MESSAGE CONTAINS INFORMATION FROM THE LAW FIRM OF BLACKBURN CARTER, P.C. WHICH MAY BE PRIVILEGED,
CONFIDENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW, |F FHE READER OF THIS MESSAGE 18 NOT
THE INTENDED RECIPIENT, OR THE EMPLOYEE, OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED
RECIPIENT. YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMNMUNICATION IS STRICTLY PROHIBITED. IF YOU MAVYE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY

US INMMEDIATELY AT OUR TELEPHONE NUMBER ABOVE. WE WILL PROMPTLY ARRANGE FOR THE RETURN OF THIS
MESSAGE TO US AT NO INCONVENIENCE TO YQU.

Date: fune 17, 2015
From: James B. Blackburn, Jr. Sent by:__ZA.
BLACKBURN CARTER, P.C. _

Client/Matter; City of Lewisville ~ Farmers Branch/Camelot Landfill

No. of Pages Including the Cover Sheet: 14 | A

TO: FAX NO.. TIME:
Brian Christian, Director/TCEQ (512} 239-5678
Guy Henry, Senior Staff Attorney/TCEQ (312} 239-0606
Dhwight C. Russell, P.E., Technical StafffTCEQ (312} 239-4430
Vie McWherter, Attorney/TCEQ (312)239-6377
Bridget C. Bohac, Chief Cierk/TCEQ (512) 239-3311
Gary D. Greer, City Manager (972) 919-2514
City of Farmers Branch

Nevzat Turan, P.E. (817) 733-9775
Weaver Boos Consultants, LLC-Southwest

Bill Johnson Regular Mail
Leonard Martin, City Manager '

Jack Powers

Celina Romero

John and Julie Wehlage

Julia Wehlage, Chairman

This transmittal is being forwarded to you in lieu of a hard copy. Please retain a copy for
\/’" YOur records.

The original of this transmittal, or a copy thereof, is being forwarded to you by mail or
special delivery.

Message: Attached is a courtesy copy of Plaintift’s Original Petition

1f you did not receive all of the pages, or they are illegible, please call back as soon as possible:
Telephone: (713) 524-1012
Telecopier: (713) 524-5165
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BLACKBURN & CARTER JAMES B. BLACKBURN, JR

A Professional Corporation - Lawyers MaRY W, CARTER

4709 Austin Streel. Houston. Texas 77004
Telephone (713) 524-1012 ¢ Telefax {713} 524-5165

wway, blackbumeaster.com

ZONA AMERSON
Sender’s E-Mail: zamersongiblackburncarter.com

June 17, 2015

Via Facsimile and U.S. First Class Mail

Brian Christian, Director

Texas Commission on Environmental Quality
Small Business and Environmental Assistance
Public Education Program, MC-108

P. O. Box 13087

Austin, Texas 78711-3087

Guy Henry, Senior Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division, MC-173

P. O. Box 13087

Austin, Texas 78711-3087

Dwight C. Russell, P.E., Technical Staff
Texas Commission ot Environmental Quality
Water Quality Division, MC-124

P. O. Box 13087

Austin, Texas 78711-3087

Bridget C. Bohac, Chief Clerk

Texas Commission on Environmental Quality
Office of Chief Clerk, MC-105

P. O. Box 13087

Austin, Texas 78711-3087

Vic McWherter, Attorney

Texas Commission on Environmental Quality
Public Interest Counsel, MC-103

P, O. Box 13087

Austin, Texas 78711-3087

Newvzat Turan, P.E.

Weaver Boos Consultants, LLC-Southwest
6420 Southwest Boulevard, Ste 206

Fort Worth, Texas 76109

Gary D. Greer, City Manager
City of Farmers Branch

13000 William Dodson Parkway
Farmers Branch, Texas 75234

Re:  City of Lewisville v. Texas Commission on Environmental Quality; Tn the District

Court of Travis County, Texas

Dear All:

Enclosed please find a copy of Plaintiff's Original Petition electronically filed today in

connection with the above referenced matter.

Should you have any questions or concerns regarding this filing, counsel can be reached

at (713) 524-1012.



06/17/2015 16:16 FAX 7155245165

June 17, 2015

Page 2

cC.

Via U.S. First Class Mail:

Celina Romero

Bili Johnson

Duggins Wren Mann & Romero LLP
P. O. Box 1149

Austin, Texas 78767-1149

Leonard Martin, City Manager
City of Carrollion
P.O. Box 110535
Carrollton, Texas 75011-0535

Jack Powers
1617 McGreg Ln
Carrollton, Texas 75010-3239

John and Julie Wehlage
4328 Fairway Dr.
Carrollton, Texas 75010-3232

John and Julie Wehlage
Landfill Relations Consultants
1111 8 Main St., Apt 2210
Carrollton, Texas 75006-6247

Julia Wehlage, Chaitman
Indiancreek Homeowners Assoc
1689 Bandera Dr,

Carrollton, Texas 75010-3222
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Sincerely,

BLACKBURN CARTER, P.C.

by %WWL«

Zona/Amerson — Legal Assistant




